
ESSENTIALS OF IMMIGRATION DOCUMENT PREPARATION COURSE 

ADVANCED MODULE: CONSULAR PROCESSING 
AND PROVISIONAL UNLAWFUL PRESENCE WAIVERS



COMPLEXITY OF COMPLETING CONSULAR 
PROCESSING

 Length of time between the approval of the I-130 and availability of a 
Visa #

 Someone else completed initial forms and client doesn’t have copies

 Challenges with obtaining documents and information from abroad

 Civil Documents 

 Police Certificates

 Confusion surrounding the notices and what is required by the NVC

 Differences between Immigrant and Non-immigrant visa processing

 Need LOTS of additional information that the client may not have 
readily available



COMPLEXITY OF 
COMPLETING 

CONSULAR 
PROCESSING

 

It is possible that a significant amount of the information needed for the 
Department of State (DS) forms for consular process will need to be 
obtained from a family member or from abroad.  If your client’s relative 
is consular processing, it is best to give them the questionnaire to 
complete as soon as possible.  This will prevent delays in filing the DS-
160 or DS-260. 



IMMIGRANT VISA CONSULAR PROCESSING



IMMIGRANT VISA (IV) PROCESSING

 The IV process begins in the U.S. when a USC or LPR files an I-130 for 
their relative

 The I-130 is usually approved in about 7 – 9 months

 After approval, USCIS I-797, Notice of Action – I-130 Approval Notice

 I-130 Petition has been approved and the file has been forwarded to the Dept. of 
State – NVC for further processing; OR

 I-130 Petition has been approved, but a Visa # is not available and that you will be 
notified when a Visa # is available (**remember is 20+ years for certain relatives)



IMMIGRANT VISA (IV) PROCESSING



IMMIGRANT VISA (IV) PROCESSING
VISA # AVAILABLE

 30 – 45 Days after a Visa # is 
available:
 NVC sends the following:

 Instruction Letter

 Document Coversheet/Checklist

 Invoices 

Affidavit of Support (AOS) - $120

 IV Fees - $325



IMMIGRANT VISA (IV) PROCESSING
VISA # AVAILABLE

Collect Additional evidence to be submitted to NVC

Complete I-864 and gather supporting documents

Ask Client to obtain police certificate from their country



IMMIGRANT VISA (IV) PROCESSING
VISA # AVAILABLE

Use Document Checklist / Coversheet when submitting documents to NVC via mail

Submit I-864 & Supporting Docs, Civil Documents and Police Certificate to NVC – Most 
Embassies/Consulates are requiring electronic upload

Complete DS-260 Online www.ceac.state.gov

Pay AOS and IV Fees with Checking Account

http://www.ceac.state.gov/


NVC DOCUMENT 
COVER SHEET



IMMIGRANT VISA (IV) PROCESSING
VISA # AVAILABLE

 

If the beneficiary is filing an unlawful presence waiver – File the waiver 
with USCIS as soon as the DS-260 is filed.  USCIS will notify the NVC 
that a waiver application has been filed.  The NVC will not schedule an 
interview until USCIS notifies them that the waiver has been approved. 

Timing is VERY IMPORTANT



IMMIGRANT VISA (IV) PROCESSING
VISA # AVAILABLE

 Paying IV Fees
 Paid with a Checking 

Account
 Can pay with Money Order 

– delays processing

 Cannot Use a Credit Card



IMMIGRANT VISA (IV) PROCESSING
VISA # AVAILABLE

Client does not have a bank account

 ISP can pay fees with their “Trust Account”

 Separate Business Account Designated to hold CLIENT’S 
money

 ISP fees reside until earned - if fees are collected in 
advance



OBTAINING A FOREIGN
POLICE CERTIFICATE



OBTAINING FOREIGN POLICE 
CERTIFICATES

HTTPS://TRAVEL.STATE.GOV/CONTENT/VISAS/EN/IMMIGRATE/IMMIGRANT-
PROCESS/DOCUMENTS/SUPPORTING_DOCUMENTS.HTML



OBTAINING FOREIGN POLICE 
CERTIFICATES

HTTPS://TRAVEL.STATE.GOV/CONTENT/VISAS/EN/IMMIGRATE/IMMIGRANT-
PROCESS/DOCUMENTS/SUPPORTING_DOCUMENTS.HTML



OBTAINING FOREIGN POLICE 
CERTIFICATES

HTTPS://TRAVEL.STATE.GOV/CONTENT/VISAS/EN/IMMIGRATE/IMMIGRANT-
PROCESS/DOCUMENTS/SUPPORTING_DOCUMENTS.HTML



OBTAINING FOREIGN POLICE 
CERTIFICATES

HTTPS://TRAVEL.STATE.GOV/CONTENT/VISAS/EN/IMMIGRATE/IMMIGRANT-
PROCESS/DOCUMENTS/SUPPORTING_DOCUMENTS.HTML



OBTAINING FOREIGN POLICE 
CERTIFICATES

HTTPS://TRAVEL.STATE.GOV/CONTENT/VISAS/EN/IMMIGRATE/IMMIGRANT-
PROCESS/DOCUMENTS/SUPPORTING_DOCUMENTS.HTML



THE INTERVIEW ABROAD

 Within 90-120 days of being placed in the interview 
cue - the Petitioner and Beneficiary receive interview 
instructions
 Date, Time and Place of Interview

 Where to get their medical exam

 Documents and additional fees to bring to the interview



THE INTERVIEW ABROAD

Applicant must prove that he/she is 
eligible for a green card

At the conclusion of interview:
Green Card is approved

New LPR has 6 months to travel to US

Contingent approval

 Submit requested info ASAP

No decision is made at that time
or

Green Card is denied



NON-IMMIGRANT VISA CONSULAR 
PROCESSING



NON-IMMIGRANT VISA (NIV) 
PROCESSING

Begins when a Non-immigrant Petition is Filed by a 
US Family Member or employer

Approval is 5 – 12+ months depending on the visa

After approval – File DS-160 ASAP ( or within the 
time frame specified on approval notice – Pay Fees

Submit Form I-134 or I-864, Affidavit of Support                 
(if required)

Beneficiary contacts embassy to make an 
appointment.



NON-IMMIGRANT VISA (NIV) 
PROCESSING



NON-IMMIGRANT VISA (NIV) 
PROCESSING



NON-IMMIGRANT VISA (NIV) 
PROCESSING



Illustration 5 – Immigrant Visa Flow Chart for Consular Processing 

3 – 5 Business Days 

Payment is Posted Submit DS-260 

Submit AOS and Docs to NVC 

FILE I-601A 
(if applicable) 

To USCIS 

Same Day as DS-260 

45-60 Days 

Applicant Attends 
Biometric Appt. at ASC 

 

90 – 120 Days 

Receive 
Waiver 

Approvals 

90-120 Days After NVC 
Receives ALL 
Information  

Applicant Receives 
Interview Instructions and 

Interview Date 

90-120 Days After 
NVC Receives 

ALL Information  

Applicant Receives 
Interview 

Instructions and 
Interview Date 

 



Illustration 6 – Non-immigrant Visa Flow Chart for Consular Processing 
 

 

Applicant 
Receives 

Interview Date 
and Instructions 

30 Days 

Receive 
Receipt from 

USCIS 

5-8 Months 

Depending on 
Visa 

Receive 
Approval Notice 



I-601 A - UNLAWFUL PRESENCE WAIVERS

ADVANCED TRAINING MODULE



 Admitted for Permanent Residence = the person has been granted Legal 
Permanent Residence )(LPR/Green Card Holder

 Admissible = able to receive status as LPR or get a “green card” to 
admit(enter the US) them 

 Unlawful Presence = Physical presence in the U.S. without any legal status –
including expired visas.

 EWI = Entered the U.S. without inspection (being inspected by am 
immigration officer



 Prior to April 1997 – There were no penalties for Unlawful Presence

 The “accrual” of time and the rules were implemented on April 13, 1997 and 
the 3yr/10yr/Permanent Bar was born

 In 2013, in an effort to facilitate family unity, President Obama signed an 
Executive Order that permitted certain relatives of USC to apply for a waiver 
of the 3yr/10yr bar that is triggered when a person leaves the US for a green 
card interview 



 In 2013, the only relatives that could apply for a UPW were:

 Immediate Relatives of USC

 In addition, the applicant was required to show extreme 
hardship to a qualifying relative (QR) if the applicant is denied 
the waiver

 QR had to be the petitioner



 Key Changes to I-601 A Waiver
 Available to eligible beneficiaries of ANY type of family 

petition.

 IR of USC can apply

 Non-IR of USC can apply

 Spouses and Unmarried Children of LPR’s can apply

 Qualifying relative can be USC or LPR  (Does Not Have to be 
the Petitioner)

 NOW UPW are available to applicant’s with prior removal 
order or pending removal proceedings (needs attorney)



 Provisional Unlawful Presence Waiver 
(UPW)
 USCIS policy – NOT law
 Known as “601A Waiver”

 What exactly does the UPW waive?
 Bars under INA § 212(a)(9)(B)
 3 Year Bar (180-364 days UP)

 10 Year Bar (365 or more days UP)



Anyone who accrues unlawful 
presence as defined in INA §
212(a)(9)(B)(v) and then needs to 
leave the United States to consular 
process.

Bar for admittance is triggered once a 
person DEPARTS the U.S. after a period 
of unlawful presence.

3 Year bar = 180 – 364 days

10 Year bar = 365 or more days



 All Persons that are required to Consular 
Process and Accrue ULP

 Not Eligible to Adjust Status

 EWI

 Relatives of LPR’s



 Anyone present in the U.S. since their first entry and are eligible 
to adjust status

 Remember 3 I’s

 Immediate Relative of USC

 Inspected by immigration upon entry

 Inside the US

 Those who left the country, but did not trigger a bar.

 People who left and reentered with advanced parole

 People who entered legally and left without being out of status



Bars are triggered by DEPARTURE from the US after ULP.



 Departure with Advanced 
Parole is NOT considered a 
“departure” that will trigger the 
unlawful presence bar.
 See Matter of Arrabally and 

Yerrabelly, 25 I&N Dec. 771 (BIA 
2012)/



 Permanent Bars to Enter the U.S.

 If a person commits an immigration violation, and remains 
unlawfully in the United States for a period of 1 year or more (in the 
aggregate), they are subject to the permanent bar.

 Example:  Maria entered the U.S. in 1989, then left on December 5, 
2005, triggering the 10 year bar.

 She reentered the United States EWI on February 3, 2006 –
Reentering before her 10 years has lapsed, is an immigration 
violation.

 Feb 3, 2007 – she remained in the US for 1 year AFTER 
committing an immigration violation – she is now subject to the 
permanent bar.



 Does not have to be consecutive time period

 Can be multiple visits that add up to 180 days or more.

 Can be accumulated over several years



 There are no penalties for less than 180 days of ULP

 Be sure to calculate the period of Lawful Presence when applicable

 For Example:

 Maria enters the US on a B2 Visitor’s Visa on 2/05/17.  The date that she is 
authorized to stay until 08/04/17.

 She leaves the US on 10/02/17 

 Did she accrue ULP?

 Did she trigger a bar when she left?



 Maria enters the US on a B2 Visitor’s Visa 
on 2/05/17.  The date that she is authorized 
to stay until 08/04/17.

 She leaves the US on 10/02/17 

 Did she accrue ULP? - YES

 Did she trigger a bar when she left? NO. She 
accrued only 58 days of ULP. 

 She had to accrue at least 180 days of ULP 
to trigger a bar



 Children under 18

 Pending Asylum Applicants

 Beneficiary of Family Unity 

 Victim of Domestic Violence (VAWA)

 Victim of Trafficking

 Non-frivolous application for change or 
extension of status (120 days)



ELIGIBILITY TO RECEIVE A PROVISIONAL 
UNLAWFUL PRESENCE WAIVER



 1st Requirement MUST have an approved I-
130 Petition

 2nd Requirement – Have a Qualifying Relative 
(QR)
 USC or LPR spouse or parent

 3rd Requirement – QR will suffer extreme 
hardship if USCIS denies the waiver.

No waiver for hardship on USC/LPR Children



 You cannot apply until:
 Paid the IV fees (AOS and DS-260)
 Have a pending IV Applications (DS-260)
 Refer to your Day 1 Reader from your immigration consultants 

course

 USCIS will notify the NVC that there is a waiver 
pending and tell them not to schedule and 
interview



 Neither Filing or Having an Approval will:
 Give legal status
 Stop the accrual of ULP
 Give permission to work
 Give permission to travel (except for 

interview)
 NOT the same as Advanced Parole

 Protect the applicant from deportation



 I-601 A will not cure ANY other ground of 
inadmissibility
 Criminal
 Health
 Other

 ALL waivers need an attorney consult



 Does not guarantee the issuance of a green card
 Approval is “provisional” because the bar has not been triggered yet

 Applicants still undergo the normal consular process including the medical 
exam, police clearance and interview



 Even if the Waiver is granted, there could still be potential issues

 If applicant is otherwise inadmissible, the waiver is revoked
 Applicant could be in his/her home country and will then be subject to the bar 

 Will be “stuck” in their country for 3/10 years – Or PERMANENTLY!



 Green Card is denied at the interview
 The I-130 is revoked, withdrawn or rendered invalid
 EWI entry:
 After filing, but before approval; or
 After approval, but before Green Card is issued



Jorge entered the US in 2008 EWI and then left in 2012.

 Is he inadmissible for ULP?

 Does he trigger a bar?

 If he triggers a bar – for how long is he barred?



Jorge entered the US in 2008 EWI and then left in 2012.
 Is he inadmissible for ULP?
 Yes

 Does he trigger a bar?
 Yes

 If he triggers a bar – for how long is he barred?
 10 Years – he is able to return in 2022



Maria entered the US in 2008 EWI and has been her 
ever since.

 Is she inadmissible for ULP?

 Has she triggered a bar?

 If she triggers a bar – for how long is she barred?



Maria entered the US in 2008 EWI and has been her 
ever since.
 Is she inadmissible for ULP?
 Yes

 Has she triggered a bar?
 No. She has not triggered a bar yet.  The bar is not triggered unless 

she leaves the US.

 If she triggers a bar – for how long is she barred?
 If she leaves the US without a UPW, she will trigger a 10 year bar.



Silvia entered the US EWI in 2009.  She left in 2011.  In 
2014, she re-entered the US on a Visitor Visa.  She 
married a USC in 2015 and now wants to adjust status.

Is she inadmissible for ULP?



Silvia entered the US EWI in 2009.  She left in 2011.  In 2014, she re-entered the US on a 
Visitor Visa.  She married a USC in 2015 and now wants to adjust status.

 Is she inadmissible for ULP? 
 Technically yes.  
 But it is likely that her previous entry in 2009 went unnoticed by immigration 

officials.



Anthony Coke entered the US on a F-1 Visa on June 30, 
2010.  His status expired on May1, 2019– 60 days after he 
graduated college.  He married a Cynthia Facey who is a 
LPR from Jamaica.  

 Is he inadmissible for ULP?

 Does he trigger a bar?

 If he triggers a bar – for how long is he barred?



Anthony Coke entered the US on a F-1 Visa on June 30, 2010.  His status expired 
on May 1, 2019 – 60 days after he graduated college.  He married a Cynthia 
Facey who is a LPR from Jamaica.  

 Is he inadmissible for ULP?

 No, no yet he has not accrued 180 days of ULP

 Does he trigger a bar?

 No, he has not left yet



HOW USCIS WEIGHS THE 
DECISION



 1st Requirement MUST have an approved I-
130 Petition

 2nd Requirement – Have a Qualifying Relative 
(QR)
 USC or LPR spouse or parent

 3rd Requirement – QR will suffer extreme 
hardship if USCIS denies the waiver.

No waiver for hardship on USC/LPR Children



 Must show that the QR would 
suffer extreme hardship if 
USCIS denies the waiver.
 Extreme hardship is not defined 

by statute
 Formed by case law



 USCIS recognizes that at least some degree of hardship to the 
qualifying relative exists in most, if not all, cases in which the 
principal immigrant is denied admission. 

 To be considered “extreme,” the hardship must exceed that which 
is usual or expected. 



 Must show what “extreme hardships” exist for the QR if the QR 
remained in the U.S.

 Must also show what “extreme hardships” exist for QR if the QR 
relocated to the Applicant’s country of origin



Current factors for extreme hardship:
Presence of LPR or USC parent or spouse
Family ties outside of the QR
Country conditions
Family ties (or lack of) in their country
Financial impact of leaving US
Medical/health conditions
Availability/quality of medical care in their country
Lack of Educational Opportunities
Religious Persecution
Other factors

See Matter of Cervantes – Gonzalez 



Strong cases link “abstract hardship factors” that impact everyone (poor health 
care, economic conditions, crime, etc) to specific hardships.

 Abstract Hardship Factor Examples:

 Country “B” has worse pollution than US

 QR will be separated from their family

 Linking them to Specifics Examples

 Country B has excessive smog that will negatively effect the QR who has 
asthma if forced to relocate

 QR has pysch. instability that will be exacerbated by separation.



Strong cases also link the hardship of other family members to the 
QR.
 QR is a USC spouse

 QR has extensive family in U.S.

 QR and Applicant have a special needs child

 QR suffers extreme hardship because they cannot provide 
adequate care alone

 Can also link to financial hardship because QR cannot afford 
a full time caregiver to assist caring for the child



Strong cases link more than one hardship to the QR.
 Medical/Health is easily linked to:

 Financial
 Poor care in the other country
 Lack of medical insurance in other country to help costs



The reason we suggest an attorney consult to assist the client 
in identifying their hardships.

 Immigration Consultant cannot “create” the hardships

 Clients may have difficulty identifying hardships

 Immigration Consultant can link hardships together.





 Robert is a  45 year old USC who is married to Yuba who is a Citizen of India.  Yuba entered the US in 
December 2009 EWI.  Both of her parents, and 5 siblings all live in the U.S. and are all either USCs or 
LPRs.  Yuba and Robert have a 10 year old USC daughter.  Robert has a 19 year old son who attends 
UCLA and he pays approximately 18,000 of his son’s tuition and college costs.  

 Robert has type 2 diabetes, high blood pressure and is beginning to experience depression and anxiety 
about his wife’s green card and that she might be stuck in India for 10 years.

 Robert goes to school at night to work on his Masters Degree at UCLA

 Robert is a Restaurant Manager for Chili’s.  He makes approximately $55,000 per year and has medical 
insurance through his employer,;Yuba owns her own business teaching tennis makes approximately 
$75,000 per year.



CASE STUDY

 Health 
 HBP and Diabetes become uncontrolled

 Exacerbated by all other factors

 Financial
 Missing work

 Paying for day care

 Increased medical bills

 Not being able to be promoted

 Emotional
 Yuba is the love of his life

 Depression

 Robert and Son cannot reach their dreams of high degrees at UCLA

 Depravation of Education
 Robert and Son have to drop out of school

 Health 
 HBP and Diabetes become uncontrolled

 Cannot get treatment – Life threatening

 Exacerbated by all other factors

 Financial
 Cant find work

 Paying for day care

 Increased medical bills

 Live in Poverty

 Emotional
 Depression from missing family

 Emotional Suffering of Daughter

 Significantly lower standard of living

 Depravation of Education
 Robert and Son have to drop out of school

 Daughter likely wont get to go to school

– language, need to work, etc





Scenario # 1: Miguel has lived continuously in the United States since entering 
without inspection 7 years ago. He and his U.S. citizen wife have been married for 4 
years. If Miguel is refused admission, it is reasonably foreseeable that his wife would 
relocate with him. His wife is a sales clerk. A similar job in the country of 
relocation would pay far less. 

In addition, she does not speak the language of the relocation country, lacks 
experience in the country, and lacks the ties that would facilitate social and cultural 
integration and opportunities for employment.  Miguel himself is an unskilled 
laborer who similarly would command a much lower salary in the country of 
relocation. The couple has no children.



Analysis: These facts alone generally would not favor a finding of 
extreme hardship. The hardships to the qualifying relative, even 
when aggregated, include only common consequences of 
relocation – economic loss and the social and cultural difficulties 
arising mainly from her inability to speak the language.



Scenario # 2: The facts are the same as in Scenario # 1 except that now the couple 
has a 9-year- old U.S. citizen daughter who would relocate with them if Miguel is 
refused admission. The child was born in the United States and has lived here her 
entire life. 

Miguel’s wife and daughter both have close relationships with the wife’s U.S. citizen 
sister and brother-in-law, who are the child’s aunt and uncle, and this couple’s U.S. 
citizen children, who are the child’s cousins, as well as other members of the family. 

They all live in close proximity with one another, have close emotional bonds, and visit 
each other frequently, and the aunt and uncle help care for the child. 



Scenario #2

Neither Miguel’s wife’s family nor (for this particular waiver) the child are qualifying relatives, but Miiguel’s
wife, who is a qualifying relative, would suffer significant emotional hardship from seeing the suffering of 
both her young child and her sister’s family (the child’s aunt, uncle and cousins), all separated from one 
another, --- as well as separated from other family members, and from losing the emotional bonds she 
and her child have with her sister’s family and other family members, and financial benefit she receives 
from the care that her sister and brother-in-law provide. In addition, the child (like her mother) does 
not speak the language of the relocation country.

Generally, the added suffering of the child, and the wife’s family would be enough to tip the scales in favor 
of extreme hardship.



Scenario # 3: Again the facts are the same as in Scenario # 1, 
except this time Miguel himself has LPR parents who live in the 
United States and who would suffer significant emotional 
hardship as a result of separation from their son and their 
daughter-in-law, with whom they have close family relationships.



Analysis: Depending on the totality of the evidence, the addition of these facts 
would generally favor a finding of extreme hardship. There are now 3 
qualifying relatives – Miguel’s wife and both his parents. Although the 
aggregated hardships to Miguel’s wife alone (under Scenario # 1) include only 
the common consequences of a refusal of admission, further aggregating them 
with the emotional hardships suffered by the two LPR parents would 
generally tip the balance in favor of a finding of extreme hardship, depending, 
again, on the totality of the evidence.



Supporting Documentation
 Letter/Memo Summarizing Case
 QR Personal Statement
 Statements from Family Members/Friends
 Country Condition Reports
 Articles about the Specific Hardships

 Poor health care system
 How homosexuals are treated
 How stress effects blood pressure

 Medical Records
 Comprehensive Psychological Exams



 Comprehensive Psychological Examination
 Valuable KEY Evidence in Waivers

 Evaluation is given the same weight as “EXPERT 
WITNESS TESTIMOY” (like in court)

 Through the intake/counseling session the Psychologist 
corroborates and proves the extreme emotional hardship 
and suffering

Comprehensive Psychological Examination



 Comprehensive Psychological Examination
 You cannot “ADVISE” a client to obtain a CPE

 You can tell them this the USCIS website lists a 
CPE on their websites on the list of documents 
that can be submitted in support of their 
application

 You cannot evaluate the CPE for content 

 Evaluation can be done by an attorney for the 2nd

consult

Comprehensive Psychological Examination



 Comprehensive Psychological Examination
 An attorney may refer your client to someone that they use 

 Client should find an evaluator that specializes in immigration 
evaluations
 They know the requirements for the various filings

 They know the “immigration language” that needs to be in the 
evaluation

 Prevents the temptation of the ISP to questions the contents 
and accidentally engage in the practice of law.

Comprehensive Psychological Examination



 LAIA Member Pricing

 Initial Form and Evidence Consultation - $100 up to one hour

 Review of completed package with feedback - $200

 Assistance with research and assembling the packaging - $500



 If you need to refer to an attorney, our network attorneys 
will charge between $3500 - $5000 for our consultants 
(Normally $7500-$15000)

 Many Non-profits can offer low cost services for families 
in need.



 Always consult with an attorney

 Remember that the waiver can be revoked if the 
applicant is found otherwise inadmissible

 If green card is denied at the interview, the waiver is 
automatically revoked and the applicant triggers the 
bar – they are now stuck in their country of origin.



Thank you for your participation 
We hope to see you in a future class

And
Good Luck!
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